IN THE MATTER OF

THE GUNNERSBURY PARK PROPERTY

______________________

OPINION

______________________

1. This Opinion is to record, and expand on, the advice given in conference on the 30th November 2006.

2. I am asked to advise whether the Lands Tribunal would be likely to agree a discharge or modification of the restrictive covenant affecting Gunnersbury Park to enable the two major buildings on the park, namely the Large Mansion and the Small Mansion, to be converted to commercial use in particular by conversion into flats or a small hotel.  

3. Both Mansions were built at the start of the 19th Century in the style of classical country houses set in parkland.  The Large Mansion is listed Grade II*; the Small Mansion Grade II.  The large mansion includes fine rooms and a period kitchen.  A description of both buildings is contained in the Arup Associates report mentioned hereunder.   Clearly both are important buildings.  Both are on English Heritage’s Buildings at Risk Register; the condition of the large Mansions is described as “fair” (its condition includes some structural damage) and the Small Mansion as “poor” (its problems include moisture ingress from both defective roof drainage and rising damp). 

4. As to the current use, in the case of the Large Mansion, some of the fine rooms on the ground floor around the entrance are used as part of the Gunnersbury Park Museum, museum offices are located on the first floor and part of the first floor and the entire second floor is given over to residential occupation; the ground floor kitchen is of historic interest and visited by local schools.  The Small Mansion is partly let as an Arts Centre on the ground floor.  The first floor is divided into flats.  At least part of the first floor has not been occupied for some years.  

5. There are other buildings within the Park all of which require restoration and the condition of which is noted on the English Heritage Register as “fair” or “very bad”.  Of particular concern is the Sydney Smirke Stables (the back of which can be seen from the North Circular Road) which is on the brink of collapse.  The park itself is maintained as best can be with the limited funding that is available from the two authorities.

6. The difficulties over restoring the buildings to a proper state of repair and thereafter maintaining them are really twofold. 

7. First, the Mansions and (if they could be restored) the stables need to be used and occupied.  An empty building is inevitably a sad affair and makes a limited (and often a negative) contribution to the environment.  The Lands Tribunal in 1970 in its judgment in respect of an application to modify the covenant to permit the use of the ground floor of the Large Mansion stated “...the occupation of these empty and melancholy rooms by gardeners and teachers will, we think, help to keep the building alive and prevent it acquiring the appearance of a lost domain.”  The same can be said of the buildings as a whole; indeed a little earlier in their judgment the Tribunal had said “If such a park were created today no such buildings, we apprehend would be put up.  No doubt these buildings would have been demolished long since if it were not for the fact that as buildings they have considerable charm and add considerably to the pleasant character of this part of the park”.  
8. Second the buildings need substantial capital investment for their restoration and thereafter an income stream to fund their day to day maintenance.  Again non-commercial use is unlikely to produce the return which is necessary to secure the effective action required.

9. A further consideration is that the park itself would benefit from greater financial investment than the local authorities can currently allocate.

10.  When the land and building now comprising Gunnersbury Park were acquired from the Marie De Rothschild and Lionel De Rothschild in 1925, a covenant was given in the following terms:-

“The Purchasers for themselves their successors and assigns further covenant with the Vendor and her assigns that they the purchasers, their successors and assigns will not except as hereinafter mentioned use the hereditaments hereby conveyed for any purpose other than as a public park or sports ground and that the mansion houses and buildings on the property shall not at any time hereafter be used except for such public purposes as may be ancillary to the use of the property as aforesaid and that no building or erection other than a building or buildings for use for public purposes shall at any time hereafter be erected on the property hereby conveyed other than the part thereof which is indicated on the plan hereto annexed and is thereon surrounded by a blue verge line which land may be used and sold for the erection thereon of private buildings.”

The land excepted from the covenant comprised about 13.5 acres which was subsequently sold for building purposes. 

11. The original vendors (the Rothschilds) have long since died and there is nothing in the covenant to suggest that the benefit of the covenant was taken to benefit any land then retained by them.  If the matter rested there, the covenant could for all practical purposes be treated as spent because a restrictive covenant can only be enforced by successors in title if taken for the benefit of land retained at the time it was taken and the benefit of the covenant has passed to the owners of all or part of that land intended to be benefited either by assignment or annexation. 

12. When issues concerning the covenant have arisen in the past the Rothschild family have been informed or consulted but this has been a matter of courtesy only not a legal requirement.  If it were merely a question of the covenant in the 1925 conveyance no problem would arise because that covenant is now no longer enforceable.

13. The problem in fact arises because part of the land sold on for building purposes was sold on by a conveyance containing a covenant by the Councils as vendors in terms (described by the Lands Tribunal in its 1970 judgment as being) substantially the same as that given to the Rothschilds.  At the date of preparation of this opinion it has not been possible to locate a copy of a relevant conveyance containing this covenant hence the reliance on what was said by the Lands Tribunal in 1970.  It is that covenant which remains capable of being enforced by the current owners of the houses constructed on that land.

14. This has an important bearing on the question who in fact has the right to enforce the covenant and the right be heard in the Lands Tribunal on any application to discharge or vary.  In some respects the question is more apparent than real, but for the reasons set out below it is important not to lose sight of it.

15. The point was the subject of submissions before the Lands Tribunal in relation to an application to vary the covenants made in 1970.  In its written judgment the Tribunal described the properties built on the 13.5 acres as comprising two groups: Group A in respect of which the conveyances contained no covenants and Group B in which the conveyances did contain such a covenant.  The properties comprised in the two groups are as follows:


Group A    
(no covenant):  147 – 257 Popes Lane 


Group B:  
(covenant)
131-145 Popes Lane;






259-288A Popes Lane;






1 to101 Lionel Road.





(in both groups odd numbers only)

16. In that case the Tribunal held that the only persons with locus standi were owners of houses in group B.  Owners of houses in group A and other local residents had no right to be heard.  Of course some of the points the group B owners wished to make were ad idem with the concerns of other residents and the public at large and, in the event, the Tribunal permitted the chairman of the local Preservation and Amenity Society (himself a Group A owner) to represent and make submissions on behalf of the Group B owners, thereby further blurring the distinction.  However at the end of the day the Tribunal had to (and did) make its decision by reference to the impact of the proposals on the Group B owners alone.  Had there been any question of compensation (there was not) it would have been compensation for Group B owners only.

17. At the risk of stating the obvious, I should make the point that proposals of the kind being mooted would require planning permission (and listed building consent) upon which any member of the public would be entitled to make representations. 

18. The 1970 application to the Tribunal was for a modification to permit the ground floor of the Small Mansion to be used as a training centre for local authorities’ park staff and teaching staff.   It was brought under section 84(1) (a) in the form it then existed (which was prior to amendments made by the Law of Property Act 1969).  The Tribunal had to be satisfied “...that the continued existence [of the covenant] would impede the reasonable user of the land for public or private purposes without securing practical benefits to other persons or, as the case may be, would unless modified so impede such user”.  In the event the tribunal was so satisfied.  It was also satisfied that a case had been made out under section 84(1) (c) that “...the proposed modification will not cause any injury to the persons entitled to the benefit of the restrictions”. 

19. In 1992/3 there was a further application to the Tribunal for a modification to permit the part of the Nursery situated in the park shown on the application plan to be used as a Commercial Nursery for Wholesale Trade.  This was in connection with a proposal to let that part of the Nursery to a commercial organisation (Greenscene) specialising in planting and landscaping.  As I recall (I was Counsel for the Authorities) the proposal had attracted much opposition prior to the hearing but which moderated at the hearing, when the objectors more clearly understood what was being proposed. That application also succeeded.    

20. I have seen two (draft) reports on the state of the park: a report (marked “draft July 2004”) by Arup Associates and a report dated December 2005 (but not signed as approved) by Chris Blandford Associates.   

21. Those documents speak for themselves and I do not propose to repeat the contents beyond highlighting the following points:

(1) the two most likely uses if the covenant could be modified would be either conversion into flats or use as a small private hotel; 

(2)  in either case a certain amount of the surrounding land would be required for the development (for car parking amenity and so forth) so there would be some loss of the public park in addition to the loss of free public access to the buildings;

(3) it is thought it might be possible to devise a scheme whereby public access to the kitchens can be preserved and, of course, if the use was as a hotel there would be a degree of public access in the form of persons using the hotel facilities;

(4) a certain amount of new build would be required; this might take the form of the addition of a third floor to the large mansion.  

22. Either use would attract a premium for the sale either of a freehold interest or a long leasehold interest to the developer.  That raises the question whether a capital sum realised by the development could be preserved for spending on the other parts of the park which are so in need of restoration and indeed for a general overhaul of the park to improve it as a public place.

23. If the capital realised by the proposal could be preserved for expenditure on the Park the proposal would have a double benefit: first, the buildings will be better preserved if they are in active use and second the financial resources will be available to improve the remainder of the park. 

24. Section 84 (as amended) provides as follows (so far as here material) :

(1)   the Lands Tribunal shall ... have power from time to time, on the application of any person interested in any freehold land affected by any restriction arising under covenant or otherwise as to the user thereof or the building thereon, by order wholly or partially to discharge or modify any such restriction on being satisfied--
(a) that by reason of changes in the character of the property or the neighbourhood or other circumstances of the case which the Lands Tribunal may deem material, the restriction ought to be deemed obsolete, or
(aa) that in a case falling within subsection (1A) below the continued existence thereof would impede some reasonable user of the land for public or private purposes or, as the case may be, would unless modified so impede such user; or
(b) that the persons of full age and capacity for the time being or from time to time entitled to the benefit of the restriction ... have agreed, either expressly or by implication, by their acts or omissions, to the same being discharged or modified; or
(c) that the proposed discharge or modification will not injure the persons entitled to the benefit of the restriction:
and an order discharging or modifying a restriction under this subsection may direct the applicant to pay to any person entitled to the benefit of the restriction such sum by way of consideration as the Tribunal may think it just to award under one, but not both, of the following heads, that is to say, either--
(i) a sum to make up for any loss or disadvantage suffered by that person in consequence of the discharge or modification; or
(ii) a sum to make up for any effect which the restriction had, at the time when it was imposed, in reducing the consideration then received for the land affected by it.


(1A) Subsection (1) (aa) above authorises the discharge or modification of a restriction by reference to its impeding some reasonable user of land in any case in which the Lands Tribunal is satisfied that the restriction, in impeding that user, either--
(a) does not secure to persons entitled to the benefit of it any practical benefits of substantial value or advantage to them; or
(b) is contrary to the public interest;
and that money will be an adequate compensation for the loss or disadvantage (if any) which any such person will suffer from the discharge or modification.


(1B) In determining whether a case is one falling within subsection (1A) above, and in determining whether (in any such case or otherwise) a restriction ought to be discharged or modified, the Lands Tribunal shall take into account the development plan and any declared or ascertainable pattern for the grant or refusal of planning permissions in the relevant areas, as well as the period at which and context in which the restriction was created or imposed and any other material circumstances.


(1C) It is hereby declared that the power conferred by this section to modify a restriction includes power to add such further provisions restricting the user of or the building on the land affected as appear to the Lands Tribunal to be reasonable in view of the relaxation of the existing provisions, and as may be accepted by the applicant; and the Lands Tribunal may accordingly refuse to modify a restriction without some such addition.

25. Ground (1) (b) (express or implied agreement) is unlikely to be available. In my opinion, given the right scheme, an application could be made under sections (1) (a) 1(aa) and/or 1(c).  It is of course only necessary to succeed under one head.

26. In respect of section 1(a) it is to be noted that the section applies not only to changes in the character of the property or the neighbourhood but to “...other circumstances of the case which the Lands Tribunal may deem material...” which is very wide.  The essence of this paragraph is that the covenant (as it stands) ought to be regarded as obsolete, which invites a comparison of the circumstances when the covenant was taken and the circumstances as they exist now.  The essence of the ground is that the original purpose of the covenant can no longer be served, not that it has become absolutely valueless:  Re Truman, Hanbury, Buxton & Co Ltd’s Application [1956] 1 Q.B. 261.   Some historical research into why the covenant was originally taken (and again I repeat that the relevant covenant is that given on the sale of part of the 13.5 acres not that given to the Rothschilds) might pay dividends here.  That said, this is perhaps the least promising ground. 

27. Section 1(aa) has to be read with section 1A by which a balance has to be struck between the fact that the covenant (unless modified) would impede some reasonable use of the land for public or private purposes and question whether in impeding that reasonable use the covenant either does not secure to the person entitled to the benefit of the covenant any practical benefits of substantial value or advantage or is contrary to the public interest. 

28.  As to the question of the reasonable use, the amendments made by the Law of Property Act 1969 mean that it is no longer the case (as it was in respect of the application subject of the 1970 decision) to prove that the use proposed by the applicant for discharge or modification is the only reasonable use available; it is now sufficient to show that some reasonable use would be impeded by the covenant.  To that extent the task now is simpler than it was in 1970.  If planning permission has been granted for a proposed development then that is “...strongly persuasive that this would be a reasonable user within the terms of section 84(1) (a)...” per the President of the Lands Tribunal Re Hextall’s Application [2000] 79 P & CR 382 at 388; it is not however conclusive: Re Azfar’s Application [2002] 1 P & CR 215 (where an application was refused notwithstanding that planning permission had been granted).   What is relevant is the ultimate use not the short term disturbance: see Shephard v Turner [2006] EWCA Civ 8 (para 58).

29. In respect of the counter consideration (whether, in impeding that reasonable use, the covenant either does not secure to the person entitled to the benefit of the covenant any practical benefits of substantial value or advantage or is contrary to the public interest) there are likely to be two strains of argument: first if the proposal is unlikely to have any adverse impact on the houses with the benefit of the covenant then the covenant, in so far as it impedes the use, is not securing for them any practical benefit; second if the net outcome is a greater likelihood that significant buildings will be maintained in good condition and the environment of the park improved then the public interest will be served by the modification.  If reliance is placed on the public interest then that does involve making a case by reference to the interests of the public as a whole. 

30. In respect of 1(c) (that the proposed discharge or modification will not injure the persons entitled to the benefit of the restriction) if the proposal will not impact adversely on the houses having the benefit of the covenant, then this is a promising ground.  Instance of adverse impact would be increased traffic movements both in the access to the mansion and the public roads, noise, visual intrusion (if the mansions were physically enlarged), loss of privacy etc, i.e. matters similar to those encountered on planning applications.  I do not have a note of precisely where the Group B houses are located but clearly the further away they are from the Large and Small Mansions the less impact a development would have on them.  A common argument against proposals which are not themselves particularly objectionable is that they represent the “thin end of the wedge”.  Sometimes that argument succeeds, sometimes it fails.  The point here is twofold: first given the limited number (and type) of building within the Park the thin end of the wedge argument does not really work and second the major environmental contribution of the Mansion Houses is the external appearance of the buildings: public access to the interior is, in any event limited.   Obviously if there were any suggestion of tearing down the Mansions and erecting new structures in their place different considerations would apply: that as I understand it is not on the cards.

31. With the foregoing points in mind, it seem to me that an application under any of the foregoing heads will have to be formulated in a way that makes the following points clear:       

(1) First, it seems to me that a viable scheme must be formulated before the Tribunal.  It is no use going along to the Tribunal with vague proposals which may or may not be practical to implement.  If possible, any planning permission needed to implement the scheme should have been obtained.  That will assist the application and there is no point in seeking the modification of a covenant for a scheme which then fails to obtain planning permission.  Similarly any listed building or other necessary consents should if possible have been obtained. 

(2) Second, when formulating a scheme the impact (or lack of impact) that it will have on those houses which have the benefit of the covenant is a primary consideration. Any application must address this aspect of the matter. 

(3) Third I think it would be desirable for an application to make clear just why there is not sufficient public or private money to deal with these properties within the ambit of the covenant.  This may need some detailed explanation as to the control of Local Authority finance.  It is important to meet the proposition which will undoubtedly be voiced that these properties are being “deliberately” run down and that the present situation is a consequence of Local Authority “neglect”.  The reality of Local Authority responsibilities and means must be brought home in the application.  This is particularly so if reliance is placed on the public interest. 

(4) Fourth the benefits that a scheme will have both for the building and for the park generally must be made clear.  In particular, if the financial returns can be preserved for the park, that is an aspect to be emphasised.  The Local Authorities must be confident that they can carry through whatever proposals it puts before the Lands Tribunal.  

(5) Finally, the consequences of simply maintaining the status quo must be spelt out.  It is clear that there would be continued deterioration of the buildings and of the park generally.

32. In short, an application is going to be substantial and detailed.

33. If such a proposal can be put together, then, in my opinion, there is a reasonable prospect of persuading the Tribunal to agree to a modification under one or other of the foregoing heads particularly if the scheme is one which has all the necessary consents in place in particular planning permission.   Indeed, on the information before me there seems to me no obvious alternative if the current deterioration is to be halted.  

34. Finally under section 84 the Lands Tribunal does have power to order compensation when discharging or modifying a covenant but unless any particular property would be diminished in value by the implementation of the proposal then it seems to me that any local householder having the benefit of the covenant would find it extremely difficult to show financial loss and therefore, in my opinion, although in theory this is a possibility, it does not present a serious concern.  Depending on the precise scheme there might of course be one or two properties which are peculiarly affected but that is a matter to be considered in due course, if it arises at all.  For present purposes this does not seem to me to be likely to be a serious area of risk.    
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